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Weber County Planning Division


MEMORANDUM

To:		Weber County Commission
From:		Bill Cobabe, Planning
Date:		June 13, 2023
[bookmark: _GoBack]Subject:	Promontory Commerce Center Zoning Map Amendment
 
County Commissioners,

On May 16, 2023, the Staff prepared a staff report regarding a proposed ordinance which amends the Weber County Zoning Map. This ordinance would change certain property from the A-1 (Agricultural) zone to the M-T (Manufacturing and Technology) zone, allowing for various uses and regulations associated with this zone, and approving an accompanying development agreement. This staff report outlined the reasoning for changing the zone. This memo is to clarify certain points about the proposed zone change and development agreement. There have been no changes to the proposed zone change since the staff report and accompanying ordinance from the May 16, 2023 report, except with regard to the development agreement, which changes are outlined in the attached.

Staff is generally comfortable with the proposed alterations to the changes noted. However, the County Commission should be aware that the developer is proposing the elimination of the 300’ setback from the Weber River, which flows next to the property. Section 108-7-23 River And Stream Corridor Setbacks - Western Weber County, subsection (a) notes: 

	No structure, accessory structure, road, or parking area shall be built within the required setback from a river or stream as measured from the high water mark of the river or stream. The high water mark shall be determined by the county engineer. The areas within the setback shall be maintained in a manner that protects the quality of water in the river or stream and the habitat of native vegetation and wildlife along the river or stream.
1. Structures, accessory structures, roads, or parking areas shall not be developed or located within 300 feet on both sides of the Weber River from the high water mark of the river.
Due to the nature of this development, Staff had originally proposed that the setback be modified for an average setback of 300’ from the Weber River, allowing for some building development up to the 100’ required river protection area, per the Development Agreement. However, the Code section referenced in the Development Agreement and cited above has been modified (as of April 2022) and now requires a 300’ setback. This flexibility (the average setback) was a concession to the Developer in the previous iteration of the Development Agreement. The modified Development Agreement would eliminate this requirement altogether and only have a 100’ river protection setback. Because this may or may not be the desire of the County Commission, Staff felt it important enough to single out for your information and attention.

The attached Development Agreement reflects these changes as proposed by the Developer.



ATTACHMENTS
Attachment A – Email from the Black Pine Group
Attachment B – Highlighted Changes to the Development Agreement

(Complete Development Agreement attached separately)















Attachment A – Email from Black Pine Group

From: Daniel Stephens <daniel@theblackpinegroup.com> 
Sent: Wednesday, June 7, 2023 3:37 PM
To: Cobabe,Bill <bcobabe@webercountyutah.gov>; Dallin Curriden <Dallin@theblackpinegroup.com>; Amanda Anderson <amanda@theblackpinegroup.com>; Jake Earl <jake@theblackpinegroup.com>; Ewert,Charles <cewert@webercountyutah.gov>; Russell,Stephanie <srussell@webercountyutah.gov>; 
Cc: cjenson@swlaw.com; Myers,Gary <gmyers@webercountyutah.gov>; Grover,Rick <rgrover@webercountyutah.gov>; Wilkinson, Sean <swilkinson@webercountyutah.gov>; Keogh,Liam <lkeogh@webercountyutah.gov>
Subject: [EXTERNAL] RE: Promontory Commerce Center - Recurring

All,

As discussed with a few of you previously, given recent developments in the PID/TIF discussions we were advised to look through the development agreement to identify a few areas that we may be able to increase square footage or decrease costs which would help to make this project financially feasible.  We’ve identified two potential options that are county related we’d like to readdress in the development agreement.

1. Ring Road - You’ll see in the attached document we request one tweak which is to have the option to make this road either public or private.  If we elect it to be public the language previously agreed upon is triggered, if we elect private then it no longer applies.  This change could potentially unlock square footage by decreasing the ROW width allowing the buildings to grow and also have cost savings due to less materials.
1. Removal of the 300’ average setback measured on a project wide basis.  Along the same theme as the ring road this has the potential to allow square footage to grow which will help us absorb more costs and make the project more financially feasible.  One other complication we hadn’t contemplated about this is the scenario where we sell a parcel and the new owner builds right on the 100’ setback line requiring the next parcel to overcompensate the setback in order for the average to be met.  It will be hard to monitor and enforce unless we maintain ownership of every single parcel and build all the buildings. 

I know these feel like last minute changes to a document that has been effectively done for some time but circumstances on the PID/TIF are changing in real time so we appreciate your willingness to work with us to make this project happen.

On the ‘upsizing’ issue below, we think the county is already protected from the risk identified.  Craig’s interpretation:  Section 6.5 is mutually beneficial in that it covers the parties’ obligations with respect to upsizing, and adds helpful clarification and optionality to the exaction standards in Utah law, so that the appropriate entity is allowed to request upsizing and developer or the project is not inappropriately put in a place to unfairly bear the cost of the upsizing.

Call me if you have any questions.

Thanks,

Daniel A. Stephens
Managing Partner
p: 801.675.8809 | m: 801.875.1480
daniel@theblackpinegroup.com


Attachment B – Highlighted Changes to the Development Agreement
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the Property based upon Developer’s business judgment. The Property may be developed for all
of the Intended Uses, as well as all uses approved by the County in accordance with the County’s
Vested Laws. The Master Plan is conceptual in nature and sets forth only a potential layout and
overall intensity for the Project, and Developer may reconfigure or modify the Project’s layout,
building location, intensity, number of buildings, and uses depicted in the Master Plan based on
Developer’s business judgment, provided that Developer does not introduce uses not permitied
under the Applicable Zoning. Developer may modify the Private Roadways and Ring Road from
what is depicted in the Master Plan or Exhibit “B-2" to provide adequate connectivity throughout
the Project, provided, however, thassubject to Scction 5.1.1. below. any material deviation of the
Ring Road from the depiction of the Ring Road on the Master Plan requires approval by the County
concurrent with the County’s review of the first subdivision plat containing the Ring Road.
“Material deviation of the Ring Road” means a reconfiguration of Ring Road that causes Ring
Road to connect to 5900 West Street in more than three (3) locations or less than two (2) locations,
that causes Ring Road to dead-cnd, or that doubles or halves the numbers of interconnections with
Private Roadways depicted on the Master Plan.

3 Zoning and Vested Rights.

3.1 Zoning. Following the rezone of the Property the rights of the Applicable Zoning
districts will be included in the County’s Vested Laws and the applicable portions of the Property
will automatically be vested as to the uses and other provisions of the Applicable Zoning without
further action or approval by the County.

3.1.1 Zoning Condition Precedent. Developer is entering into this DA in
anticipation of the satisfaction of certain conditions precedent which, if not satisfied, will frustrate
the purposes of this DA. Accordingly, if the Conditions (defined below) are not satisfied or
otherwise waived by Developer, this DA shall be rendered null and void, and terminate upon
written Notice by Developer delivered no later than seven (7) days after the Effective Date and
upon delivery of such written Notice none of the Parties shall have any further obligation to the
other arising out of this DA. The Parties recognize that the Conditions will be satisfied
contemporaneously with or prior to the execution of this DA, but such Conditions have been
identified herein for purposes of setting forth the intent of the Parties. For purposes of this DA, the
following shall constitute the “Conditions,” to be approved in the following order:

(2) The approval of a text amendment to the Code to create the Manufacturing and
Technology (M-T) Zone and the amendment or modification to the General Plan which
includes the Property in the Manufacturing and Technology (M-T) Zone;

(b) The final approval and acceptance of this DA including the Master Plan, by the
County Commission;

(¢) The enactment of an ordinance rezoning the Property to be included in the
Applicable Zoning, and according to the Zoning Map, and in a manner that allows for this
Project’s Development.

3.12 Invalidity. If any part or portion of the County’s Vested Laws are declared
to be unlawful, unconstitutional or otherwise unenforceable then Developer will, nonetheless
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424 Futre Financing Mechanisms. Developer may pursue and the County
shall, in accordance with applicable County policy, assist Developer in pursuing any other public
financing options available or similar to those identified in this Section 4.2 that exist or may exist
in the future.

43 Developer’s Rescission Option. The ability of the financing mechanisms
described in Section 4.2 to generate sufficient monies to reimburse or otherwise pay the Developer
for costs and expenses incurred as provided in this DA is a material, integral term hereto. If the
financing mechanisms identified in Section 4.2 are not established or such financing mechanisms
are unable to generate sufficient monies to construct the requisite Public Infrastructure and Project
improvements, the Parties agree that such failure will render performance under this DA
impossible or impracticable and pointless and Developer may elect to terminate this DA by
delivering Notice to the County. Upon delivery of such Notice terminating this DA, this DA shall
automatically terminate whereupon the Parties shall have no further rights or obligations under
this DA, and the County may change the zoning designation for the Property to A-2 Agricultural
zoning but only as to any portions of the Property for which Final Plat approval has not been
granted, at the time of such termination by Developer. If such reversion is pursued, the Developer
agrees not to contest the reversion of the zoning on undeveloped portions of the Project by the
County Commission to A-2 zoning, and hereby holds the County harmless for such reversion.

5. Infrastructure, Utilities and Standards. Insofar as permitted by applicable law, the
Partics ‘agree that the following Public Infrastructure or other Project improvements may be
classified as Developer’s Reimbursable Expenses, and may be eligible for public financing,
payment, impact fee credits, reimbursement (including pioneering agreements), or other incentives
pursuant to Title 17C or Title 17D of the Utah Code, financing options pursuant to Section 4.2.4
above, or any combination of the foregoing:

5.1 Street Improvements. Developer shall construct, or cause to be constructed, all
Private Roadways and Public Streets within the Project that are necessary for the connectivity and
development of the Project, as provided below. The Parties acknowledge and agree that Develaper
will provide financial assurance for or complete improvements for, in accordance with the
County’s Vested Laws, Public Streets in phases, as follows: Developer will complete
improvements of or provide financial assurances for the portions of the Public Streets in
connection with each, which may be one or more, Final Plat(s) for Parcels accessed by such
portions of the Public Streets.

5.1.1 Ring Road. Notwithstanding anvthing to the contrary in_this DA,
Developer mav elect, in Developer’s sole discretion, (o construct or not to construct the Ring Road.

eveloper elects not to construct the Ring Road. then the terms and provisions of this DA. and
the application thercof, respecting the Ring Road shall be without cffect and ignored. and the
remaining terms and provisions of this DA shall continue in full force and effect, If Develaper
elects 0 construet the Ring Road. Developer shall be responsible for constructing the Ring Road
according to the specifications of the applicable cross-section attached hereto as Exhibit “D” and,
upon completion of applicable portions of the Ring Road, Developer shall dedicate completed
portions of the Ring Road to the County.
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5.7 Weber River Corridor Buffer. Developer agrees to comply with the provisions
of Scction 108-7-23 of the Code, providing that no structures, accessory structures, roads, or
parking areas shall be developed or located within 100 feet of the Weber River from the high water
‘mark of the river. Trails and storm water retention facilities may be located within the 100° Weber
River corridor area. Developer may dedicate the 100° Weber River corridor arca, and associated
improvements within the 100° Weber River corridor area, to the Park District or, if the Park District
does not accept the 100° Weber River corridor area, the County shall accept the 100° Weber River

corridor area pursuant to Section 6.4 Fhe-Rroject-shalt TR —

58  Covenants, Conditions, and Restrictions. Concurrent with the recording of the
first Final Plat for the Project or the first conveyance of a Parcel to a third party which is not an
affiliate of Developer, whichever is carlier, Developer shall cause to be recorded against the
Property covenants, conditions, and restrictions, or a similar document, governing the operation
and maintenance of the Private Roadways and any other non-public Project improvements.

59  Design Guidelines and Landscaping Standards. Exhibit “F” attached to this DA
establishes specific design guidelines in developing the Property for any industrial or warchousing
building, and shall apply to all Parcels within the Project. Exhibit “G” attached to this DA
establishes specific landscaping standards, and shall apply to all Parcels within the Project. If there
is a conflict between the County’s Vested Laws or the Applicable Zoning and Exhibit “F” or

Exhibit “G" to this DA, then Exhibit “F or Exhibit “G” to this DA, as applicable. shall control

6. County’s Obligations.

6.1 Electrical Utilities. The County agrees to cooperate with Developer and an electric
service provider in their efforts to ensure that all electrical facilities and equipment necessary to
serve the Property are constructed.

62 Natural Gas Utilities. The County agrees to cooperate with Developer and utility
service providers in their efforts to ensure that sufficient natural gas capacity and transmission is
present to serve the Property.

63 Conditions of Approval. The County shall not impose any further conditions on
the Project other than those detailed in this DA (including the County’s Vested Laws, the County’s
Future Laws to the extent they are applicable under Section 3.3, and other relevant standards)
unless agreed to in writing by the Parties.

64 Acceptance of Improvements. Except for specific Public Infrastructure
contemplated to be dedicated to third parties (i.c., WID, CWSID, the Park District) under this DA
or separate agreements referenced in this DA, the County shall accept dedication of all Public
Street improvements, stormwater detention facilities (if Developer elects to dedicate the same
pursuant to Section 5.4 above), and other Public Infrastructure expressly contemplated to be
dedicated to the County under this DA, and the Parties agree to work together in good faith to
cause all other Public Infrastructure or improvements to be dedicated to the applicable services
providers or, if the applicable service providers do not accept such improvements and the parties
do not come to an agreement for the County’s acceptance of such improvements (including
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infrastructure, and are needed to provide the development of the Property as
generally depicted in the Master Plan or as needed as a condition of the approval of
a Development Application, which may include, but shall not be limited to culinary
water and sanitary sewer improvements; storm water improvements; utility
infrastructure of every type including, without limitation, electric, gas, fiber, and
other communications utilities; Public Street  infrastructure, including without
limitation, bridges and underpasses; Public Street lighting and landscaping; and
dedications of land for excess capacity in system improvements or excess capacity
in improvements accommodating uses outside of the Project,

12.36 Public Street means any public street and related improvements depicted in the
attached Exhibit “B-2, which include 5900 West and, subject (o Section 5.1.1
below. the Ring Road that Developer is responsible for constructing, widening, or
otherwise improving as set forth herein and that will be owned and maintained by
the County.

1237 Ring Road means the Public Street conceptually depicted and designated as the
“Ring Road™ on the attached Exhibit “B-2="_ subject to Section 5.1.1. below.

12,38 Subdeveloper means a person or entity not “related” (as defined by Section 165 of
the Internal Revenue Code) to Developer who purchases a Parcel for development.

1.2.39 Subdivision means the division of any portion of the Project into developable arca

pursuant to state or local law.

1.2.40 Tax Increment has the same meaning set forth in Utah Code § 17C-1-102(61)

1.2.41 Zoning Map means that map adopted by the County specifying the zoning for the
Property, and attached hereto as Exhibit “C".

2. Development of the Project,

21 Compliance with this DA. Development of the Project shall be in accordance with
the County’s Vested Laws, the County’s Future Laws (to the extent that these are applicable as
otherwise specified in this DA), the Code (to the extent that these are applicable as otherwise
specified in this DA), the Master Plan, and this DA. County agrees that Developer shall have the
full power and exclusive control of the Property.

22 Accounting for Parcels Sold to Subdevelopers. Developer may elect to sell one
or more Parcels to a Subdeveloper, and any Parcel sold by Developer to a Subdeveloper shall
include the transfer of the right and obligation to develop such Parcel in accordance with this DA
and the Master Plan. At the recordation of a Final Plat or other document of conveyance for any
Parcel sold to a Subdeveloper, Developer shall provide the County a Development Report showing
the ownership of the Parcel(s) sold and the projected or potential uses.

23 Phasing; Configuration. Nothing in this DA shall obligate Developer (or its
successors), or Subdevelopers to develop the Project in any particular order or phase and
Developer reserves all discretion to determine whether to develop a particular portion or phase of
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